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OUR LEGAL CHAOS. 



IT is proposed in this article to refer to the present condition 
of our jurisprudence, to point out some of its defects, and 
to suggest the needed remedy. 

It would be a mistake to suppose that such a discussion is 
fitted only for lawyers. It ought to interest every liberally 
educated man. Properly presented, it could not fail to interest 
all students of political science. Its discussion need not be 
essentially technical, although it may be true that the merits of 
the observations and suggestions which may be made can per- 
haps best be judged of by lawyers. Even this, however, is not 
entirely clear. The body of the legal profession practise the 
law as a calling, and their time is mainly engrossed by labors to 
determine what the law actually is, rather than by studies and 
reflections as to what it ought to be. The world is indebted for 
some of its best inventions and ideas to "cranks." Our juris- 
prudence is indebted for much of its improved condition to 
doctrinaires, who are often a species of legal cranks. 

I certainly would not speak of Mr. Bentham with disrespect, 
but in the elements which made him a legal reformer the phi- 
losopher and the crank largely enter and curiously intermingle. 
The reader may have chanced to meet with Mr. John Neal's 
Biographical Notice of Mr. Bentham, published about fifty years 
ago. Mr. Neal was a devoted young American Benthamite, who 
became acquainted with Mr. Bentham in 1825, when the latter 
was over seventy-five years of age. Mr. Neal states that he was 
with Mr. Bentham 

every day for about eighteen months, and spent every evening with him, 
from six o'clock, the dinner hour, till about eleven or twelve at night ; 
though others may have known him longer, they did not know him more 
intimately. 

He draws this striking, almost grotesque, picture of him : 
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Calls me every day to walk in the garden with him before dinner. 
Halloos like a man-of-war's boatswain in a storm ; good practice for 
the lungs ; thinks they are strengthened by it, as they undoubtedly are. 
When he began to halloo, he could not make himself heard in the 
library ; now the whole neighborhood may hear him. I observe to-day 
that his real stature, before he began to stoop, must have been about 
five feet six. 

I do not know that I ever saw a finer picture than this old man, hur- 
rying away on a respectful trot, with a cane that he calls " Dapple," 
after the favorite mule of Sancho Panza ; a plain, single-breasted coat of 
a dark greenish olive ; white hair, as white and plentiful and curved 
about as much as the mane of a horse ; a straw hat, edged and banded 
with a bright green ribbon ; thick woollen stockings, rolled up over his 
knees outside of a pair of drab cloth trousers, — he hates breeches ; — 
never could look at himself in breeches without laughing, he says ; — a 
waistcoat of thin striped calico, all open at the bosom ; — a dress, take 
it altogether, which he wears, not only in the depth of winter, but in the 
heat of summer. . . . The philosopher sleeps in a bag, and sometimes 
with his coat on, the bed not being made up for a month together. 

Mr. Bentham never practised law. It is a misfortune, per- 
haps, to the world that he did not. " On a particular occasion," 
he said, " I gave a legal opinion, which turned out not to be 
law ; after this I refused to give an opinion." Yet to Bentham 
and the influence of his writings much of the improved condition 
of the law of to-day, as compared with the law of fifty years 
ago, is undeniably due. He attacked the existing system with 
merciless severity. " He compelled every portion of it," says 
Professor Amos, "to justify itself by something better than its 
antiquity." 1 Mr. Justice Stephen puts the matter thus : 

Coke and Blackstone fell into the error of asserting the excellence of 
the substance of the law in an exaggerated strain, whilst they showed 
much insensibility to defects, both of substance and form, which in their 
time were grievous and glaring. Bentham seems to me in many points 
to have fallen into the converse error. He was too keen and bitter a 
critic to recognize the substantial merits of the system he attacked ; and 
it is obvious that he had not that mastery of the law itself which is un- 
attainable by any mere theoretical study, even if the student is, as 
Bentham was, a man of talent, approaching closely to genius. During 
the last twenty-five years Bentham's influence has to some extent de- 
1 Amos, Science of Law, ch. i. 
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clined, partly because some of his books are like exploded shells, buried 
under the ruins they have made. 1 

Macaulay, in 1832, predicted me judgment of the future con- 
cerning Bentham in these words : 

Posterity will pronounce its calm and impartial decision; and that 
decision will, we firmly believe, be that Mr. Bentham found jurispru- 
dence a gibberish and left it a science. 2 

This eulogium is unquestionably overcharged. With so com- 
plex and vast a science as modern English jurisprudence, it is 
given to no one man to effect so wonderful a transformation as 
is here imputed. It was not a gibberish when Mr. Bentham 
dealt with it. It was, indeed, much amended during his life ; 
but in its substantive character he neither wrought nor wit- 
nessed radical changes. Still, it may truly be affirmed that he 
set a ball in motion which is moving still. 

This somewhat extended reference to Mr. Bentham is justi- 
fied as an illustration of the fact that needed reforms in the 
law are not generally originated or chiefly promoted by prac- 
ticing lawyers or judges, and by the further fact that, in some 
considerable degree, the suggestions of this paper are based 
upon his writings or the influences which they set in motion. 
The conservatism, often obstinate, and the inertia, often immov- 
able, of the bar, in every country, are truths shown in every 
stage of its history. 

The relation of law to political science is so obvious as not 
to require enforcement. Mr. Pollock, in one of his instructive 
and valuable essays, thus tersely states this relation : 

We may say with truth and fitness that law is to political institutions 
as the bones to the body. It is the framework from which [political] 
institutions take their form. 3 

No apology, therefore, is needed for the discussion of the 
present subject in this periodical ; but the admissible limits of 
a single paper preclude much elaboration or detail. Indeed, 
we aim at nothing more than to set the reader to examining 

1 Stephen's Digest of the Law of Evidence, Introduction. 

2 Macaulay, Essay on Mirabeau. 

3 Essays in Jurisprudence, No. VIII, The History of English Law as a Branch 
of Politics. 
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and thinking for himself concerning a subject which is sure to 
occupy more and more of public and professional attention. 

II. 

The first thing that arrests the attention of the inquirer into 
the condition of our jurisprudence is its bulk or voluminousness. 

Our law is composed of two main constituents : First, statute 
law (including, in this country, constitutional law) ; and, second, 
judiciary or case law, that is, the law made by the judges in the 
accustomed and direct exercise of their judicial functions. 

It was long a favorite fiction that the judges did not make, 
but only declared, the law. But it is no longer anywhere denied, 
nor can it be, that the judges, not only in the process of the 
interpretation of statutes, especially where they extend them 
to cases without their letter but within their supposed reason 
or equity or general utility, but also in cases which, where the 
statutes are silent, they decide by rules deduced from previous 
decisions or by reference to the principles of natural right or 
universal justice, are actually, though indirectly, engaged in 
legislating, since they frame the rules which they apply to the 
transactions in hand, and which constitute the basis of the 
judgments they pronounce. 1 

Statute law is, of course, the direct work of the legislative 
body, embodied in the form of an enactment. The usual course 
of legislation, whatever may be its subject matter, is irregular 
and intermittent. The legislature, ordinarily, does not attempt 
a systematic enactment or complete revision of the law on a 
given subject. It presupposes that the common law is certain 
and known. Some change is deemed necessary. It is made by 
a statute, often crudely and imperfectly worded. The statute 
is then expounded by the courts as occasion arises. If the 
statute as interpreted (as is frequently the case) falls short of 
or goes beyond or fails to meet the end desired, another and 
often several additional enactments are passed. So the work 
of amendment and re-amendment and judicial interpretation 

1 See paper of writer, read before the American Bar Association, August iS, 1886, 
entitled " Law Reports and Law Reporting." 
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"goes on, till we have a series of statutes, which to an unini- 
tiated observer might seem to deal with their whole subject, 
but are really mere islands scattered in an ocean of case-law." 
And thus, of necessity, the law on any special point has to be 
deduced as the result of an inquiry into the common law, and a 
study of the legislation and of decisions under different statutes. 

But it is judiciary or case law that chiefly gives to our juris- 
prudence its enormous bulk. This law is to be found in the 
judicial reports of Great Britain and America. The number 
and multiplication of the law reports in these two countries is 
mainly owing to the doctrine of judicial precedent, a doctrine 
peculiar, in its character and scope, to the English and Ameri- 
can law. That doctrine is shortly this : That a decision, by 
a court of competent jurisdiction, of a point of law lying so 
squarely in the pathway of judicial judgment that the case 
could not be adjudged without deciding it, is not only binding 
upon the parties to the cause in judgment, but the point so 
decided becomes, until it is reversed or overruled, not merely 
evidence of what the law is in like cases, but the very law itself, 
which the courts are bound to follow and apply, not only to 
cases precisely like the one which was first determined, but also 
to those which, however different in their origin or special cir- 
cumstances, stand or are considered to stand upon the same 
principle. In continental Europe a judicial decision has no 
such authoritative force in any other case, whether in the same 
or any other court. But in England and in this country a point 
of law solemnly decided has the force and effect of law, binding 
the judges in all other cases that fall within its principle ; and 
the judges are therefore bound, " unless it be flatly absurd and 
unjust," to follow and apply it. 

The direct effect of the authoritative force thus given to judi- 
cial judgments has been the publication of the Law Reports, 
which are extant from the time of Edward II, covering a period 
of over 500 years. In 1881, the English Law Reports, of all 
kinds, numbered 2944 volumes, and at present their number is 
somewhat over 3000 volumes. The American Law Reports 
already exceed in number the English, being at this date not 
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far from 4000 volumes. 1 The increase in both countries is not 
less than 100 volumes per year. If we add to the English and 
American reports the statutes and the text-books of both coun- 
tries, a complete law library (and a complete library is essential 
to thorough work) consists of probably not less than 10,000 
volumes. 

It may be asked : Why not keep the judiciary or case law 
within more restricted limits ? The answer is, that however 
desirable this may be, it is impracticable. A study of the 
Roman and European systems of law shows this to be impos- 
sible. Case law is part of the legal systems of continental 
Europe, minus simply the element of authority which it has in 
England and America. Therefore, as judiciary law is a neces- 
sary and indestructible part of every jural system, and peculiarly 
of our legal system, the publication of reports of adjudged cases 
will doubtless continue in the future, as in the past, without 
substantial restriction. So long and so far as the bar find the 
reports to be necessary or useful they will be published, and I 
am unable to see any material checks which we should be war- 
ranted, or which it would be practicable, to put upon such 
publication by legal enactment, however desirable it is to keep 
case law within more circumscribed limits. There is no reason 
to doubt that the judicial reports will continue to increase as 
rapidly as ever, adding to the bulk and to some extent to the 

1 In August last, the writer addressed an inquiry on this point to the Librarian of 
the New York Law Institute, and received the following answer : 

" Library of the New York Law Institute, 

Rooms 116-123, Fourth Floor, P. O. Building, 

New York, August 19, 1886. 
Dear Sir: In answer to your inquiry, I may state that the list below was care- 
fully compiled by my associate, Mr. William H. Winters: 

Federal Reports to Dec. 31, 1885 409 

Miscellaneous American Reports 203 

American State Reports 3186 

^798 

American Law Periodicals, Dec, 1885, not existing . 575 

" " " " " . 702 

Very respectfully yours, John M. Lodewick. 

To Hon. John F. Dillon." 
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uncertainty of the law, and this will go on and on until the 
effect becomes at length insupportable. 

The American Bar Association, in August, 1886, considered 
various suggestions made with a view of preventing the present 
rapid increase of law reports, and reached the conclusion, in 
effect, that there was no expedient remedy. 1 

III. 

This very bulk, co-operating with the intrinsic and essential 
nature of case law, and the casual and fragmentary course of 
legislation already adverted to, tends to create confusion and 
uncertainty. Under the conditions already considered, the con- 
sequence has been that the law has necessarily had an irregu- 
lar and often incomplete development. Judicial power can of 
course be exerted only as cases arise for decision. It is entirely 
fortuitous when, if ever, a given point will arise for judgment, 
and only such points as actually arise can be authoritatively 
dealt with by the courts. 

Mr. Pollock has given several interesting illustrations of the 
wonderfully uneven and anomalous growth of case law, as a 
result of its dependence upon " the casual exigencies of litiga- 
tion to determine what parts of it shall be filled up and what 
left incomplete," observing, and truly, that "all kinds of curious 
little questions receive elaborate answers, while great ones re- 
main in a provoking state of uncertainty." 2 The experience of 
every practicing lawyer will supply him with additional illustra- 
tions of this well-known fact. 

Not only is case law incomplete, but the multiplicity and 
conflict of decisions is one of the most fruitful causes of the 

1 The views of the Association were embodied in the following resolution : " That 
while this Association records its approval of the present tendency of the judges to 
write short opinions, especially in cases turning on facts and those not useful as pre- 
cedents, and doubts the utility, in the present state of the law, of the use of decisions 
of inferior courts as precedents, it does not deem it practicable to interfere by legis- 
lation to prohibit or limit the publication of any class of reports; and that the evils 
of the great volume of judiciary law must be remedied otherwise than by legislation 
restricting absolute freedom in the publication of adjudged cases." 

2 Essays on Jurisprudence and Ethics, ch. iii. 
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unnecessary uncertainty which characterizes the jurisprudence 
of England and America. Thousands of decisions are reported 
every year. An almost unlimited number can be found upon 
almost any subject. What any given case decides, must be 
deduced from a careful examination of the exact facts and of 
the positive legislation, if any, applicable thereto. A general 
principle will be found adjudged by certain courts. Other 
courts deny or doubt the soundness of the principle. Excep- 
tions are gradually, but certainly, introduced. Almost every 
subject is overrun by a tropical redundancy of decisions, leav- 
ing the most patient investigator entangled in doubt. In his 
helplessness and despair, the lawyer, wearied with the toilsome- 
ness of an unsatisfactory and unrewarded search, is too often 
tempted to wish all the reports "in the deep bosom of the 
ocean buried." 

The extent to which this condition of our law increases the 
labors of the bar and bench is much greater than is apt to be 
supposed by those who have never reflected upon it. As mat- 
ters stand, it is a work of necessity in almost every important 
case, not clearly controlled by special legislation or by an estab- 
lished line of precedent in the particular state, to examine all 
the English and the more important American reports for 
decisions which will sustain your position, or which oppose the 
position of your adversaries. 

The report of the special committee of the American Bar 
Association, made August, 1885, contains some instructive 
statements on this subject, which show the loss of time and 
labor caused by the necessity of a resort to the reports of so 
many different states and countries in order to ascertain, if 
possible, what the law is upon subjects which form the staple 
of current litigation. An extract from this repert contains facts 
that will strike the reader with astonishment. The committee 
says : 

In proof of uncertainty we can easily find the number of reversals in 
each state. We content ourselves with four states. An examination of 
the last volume of reports of decisions in the courts of last resort of New 
York, Pennsylvania, Ohio, and Virginia respectively, four states which 
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may be considered representative, and which have courts of appeal sep- 
arate from the courts of first instance, gives the following results : Volume 
97 of the reports of the New York Court of Appeals contains 79 de- 
cisions, of which 38 were reversals. The judges cited in their opinions 
449 decisions, being 353 made in New York, 56 in England, Scotland, 
and Ireland, 8 in our Federal Courts, 7 in Massachusetts, 4 in Pennsyl- 
vania, 3 in Vermont, 2 in Connecticut, 2 in New Hampshire, 2 in Cali- 
fornia, 2 in Minnesota, 2 in Alabama, and in New Jersey, North Carolina, 
Kentucky, Florida, Virginia, Indiana, Maine, and Iowa, 1 each. Volume 
105 of the Pennsylvania Supreme Court Reports contains 95 decisions, 
of which 44 were reversals. The citations of the judges were 451. 
Volume 39 of Ohio Supreme Court Reports contains 98 decisions, of 
which 46 were reversals. The citations were many. Volume 78 of the 
Virginia Supreme Court Reports contains 81 decisions, of which 40 
were reversals. The citations were 5 76. The forces of these citations 
made by the judges of Pennsylvania, Ohio, and Virginia, in their opinions, 
were as various as those made by the judges of New York. 

These were the decisions cited, examined, and commented on by the 
judges in making up their own opinion. But the decisions cited by 
counsel and pressed upon the judges for their consideration were, it is 
safe to say, ten times as many. In volume 88 of the New York Reports, 
the number of cases cited by counsel was 5037. A single case reported 
in volume 97 shows that counsel on the two sides cited 285 decisions, 
of which 125 had been made in New York, 61 in England, 2 in Ire- 
land, 4 in Pennsylvania, 4 in North Carolina, 4 in Massachusetts, 2 
in New Hampshire, 2 in New Jersey, 2 in Kentucky, 2 in the Federal 
Reports, and from Maine, Vermont, Iowa, and South Carolina, 1 each. 

IV. 

Such being the acknowledged and undeniable condition of 
our law, the practical and pressing question is : What can we 
do ? Where is the remedy ? Is there no balm in Gilead ? Is 
there no physician there ? This is a difficult subject, but sooner 
or later it must be met and dealt with. 

There inevitably comes a stage in the legal history of every 
people when its laws become " so voluminous and vast " that 
an authoritative and systematic recompilation or restatement 
of them, to the end that they may be accessible, and — to use, 
in default of a better, Mr. Austin's uncouth but expressive 
word — cognoscible to those who are governed by them, or at 
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least to those whose business it is to advise concerning them, 
and to those whose duty it is to administer and apply them. 

The Roman law, by means of commentaries on the XII 
Tables and on the Praetorian Edict, and imperial constitutions, 
decrees, edicts, and rescripts, had, before Justinian, attained to 
such proportions that it was said to be the load of many camels. 
The Roman situation was tolerable compared with ours. Our 
judiciary law, which embraces that of England, now runs back 
through several centuries, without revision or authentic restate- 
ment. It is scattered through volumes so numerous that the 
memory is taxed to its utmost to remember even their names, 
that only the rich can buy them, and that the practicable in- 
dustry and strength of no human being can examine, much less 
study and digest them. In short, the bulk of our judiciary law 
is now such that it may, without exaggeration or metaphor, be 
fitly described as the load of many cars. 

Remedies have at different times been suggested, but never 
comprehensively applied. Two hundred and fifty years ago, 
the amending and compiling of the laws of England engaged 
the serious attention of Lord Bacon. It was with him a favorite 
subject. As to the reports, his scheme contemplated their 
condensation by expurgation of overruled and useless cases and 
matter. 1 There were at that time comparatively few reports, 

1 Bacon's plan was comprehensive. It embraced the reduction of both the statute 
and the common laws to a system. We omit any reference to his suggestions as to 
the mode of dealing with the statutes. What he proposed to do with the judiciary 
or case law it will be instructive to consider, since it will show that he comprehended 
the subject in all its bearings. His scheme for compiling and amending the laws of 
England, as proposed to King James, consisted of two parts — " the digest or recom- 
piling of the common laws, and that of the statutes." 

By the former, he meant mainly " the reducing or perfecting of the course or corps 
of the common laws "; by which he meant " that there is to be made a perfect course 
of the law," in serie temforis, or year books, as we call them, " from Edward the 
First to this day." In compiling which there is to be observed the following points : 

1. All overruled cases are to be left out. 

2. There are also to be left out " all cases, wherein that is solemnly and long debated 
whereof there is now no question at all; but the judgments only and resolutions shall 
be included, without the arguments, which are now become but frivolous," i.e., 
unnecessary. The decisions, however, are to be accompanied with a memorandum 
explaining why the cases are not given at lenjth, and where they may be found. 

3. All cases " merely of iteration and repetition are to be purged away "; and of 
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and his scheme was then practicable. It is not so now. It was 
not a radical but a very conservative remedy. It related more 
to form than substance. This he is very careful to state in his 
Proposal to King James, wherein he says : 

The work which I propound tendeth to pruning and grafting the 
law, and not to ploughing up and planting it again ; for such a remove 
I should hold indeed for a perilous innovation. But in the way I now 
propound, the entire body and substance of the law shall remain, only 
discharged of idle and unprofitable or hurtful matter ; and illustrated by 
order and other helps towards the better understanding of it and judg- 
ment thereupon. 1 

Lord Chancellor Westbury, as late as 1865, proposed from 
the woolsack to the House of Lords a project "to revise and 
expurgate the unwieldy and still increasing mass of the decided 
cases, reducing them to such as constituted the body of exist- 
ing authorities, and which might, in their turn, be digested and 
arranged." This, it will be perceived, is substantially Lord 
Bacon's idea. As Lord Westbury soon afterwards closed his 
official career, like his great predecessor, with the loss of the 
public confidence, the stupendous undertaking which he pro- 
posed dropped with his retirement. 

" cases of identity, [those] which are best reported and argued to be retained in stead 
of the rest," with a proper reference to the omitted cases where the point is argued 
at large. 

4. Conflicting cases to be " specially noted and collected that they may be put 
into certainty, either by assembling all the judges in the Exchequer Chamber or by 
Parliament." 

5. " All idle queries, which are but seminaries of doubts and uncertainties, are to 
be left out, and no queries set down but of great doubts, well debated and left unde- 
cided for difficulty; but no upstarting queries which were better to die than to be put 
into the books." 

6. Cases reported with too great prolixity to have their tautologies and imperti- 
nences cut off, and put into a more compendious report. 

The course being thus compiled, for the future the cases should be reported by 
official reporters " who should be grave and sound lawyers, with an honorable 
stipend." 

When we consider the comparatively small number of statutes and reports which 
existed at that time, the scheme which he propounded was practicable, " with 
assistance," and if executed as proposed would have greatly reduced the bulk and 
improved the character of the English law. 

1 Lord Bacon's Proposal for Amending the Laws of England. 
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Such a work is theoretically possible, but is so vast and 
difficult that it could not be accomplished without the author- 
ization and aid of Parliament, and it does not seem probable 
that it can receive, per se, the Parliamentary sanction ; and I 
venture to predict that it will never be done unless possibly as 
preparatory to a general scheme for the revision and consolida- 
tion or codification of the statutory and judiciary law of the 
realm or specified departments of it. 

It is not possible to doubt that the bulk of the existing law 
can be greatly and advantageously reduced. This is, in fact, 
demonstrable, both by reasoning and examples. Cases do not 
constitute the law, but are illustrations of its general principles. 
These principles are comparatively few. Lord Mansfield went 
to the pith and marrow of the business when he said : " The 
law does not consist of particular cases, but of general princi- 
ples which are illustrated and explained by those cases." 1 It 
is therefore practicable to extract these principles and state 
them in authoritative form. This is, undoubtedly, as Lord 
Hale says, "a very choice and tender business," and must be 
performed deliberately and by the most competent hands. 

Mr. Justice Stephen's Digest of the Law of Evidence is an 
example, among others, of what may be done in this direction. 
Mr. Taylor's Treatise on Evidence contains, says Mr. Justice 
Stephen, 1797 pages, refers to 9000 judicial decisions, and cites 
nearly 750 acts of Parliament. Mr. Greenleaf's work is quite 
as extensive. Now Mr. Justice Stephen extracts the essential 
principles of the law of evidence, states these with precision, 
illustrates them by examples, arranges them in a systematic 
form in 143 articles, all of which, with annotations and refer- 
ences to the American cases by Professor Chase, is brought 
within the moderate compass of 245 pages. 

The codification, in 1882, by authority of an act of Parlia- 
ment, of the law relating to commercial paper, is another exam- 
ple of the condensation to which it is practicable to subject our 
overgrown and expanded law. 

In suggesting the remedy, I have thus far carefully avoided 

1 Rex v. Bembridge, 3 Douglas, 332. 
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the use of the word "code," since this is a word to which such 
a variety of meaning is attached, that it seems to be essential 
either to drop it from the discussion, or first of all to fix and 
define what is meant by it. If it means a general abrogation of 
existing laws and rules and the substitution of an entirely new 
system, and to that end to consign the law reports to oblivion, 
it has very few advocates, and I am not among them. Such, 
however, is not its necessary meaning. Mr. Justice Stephen 
thus expresses his view of a code : 

A code ought to be based upon the principle that it aims at nothing 
more than the reduction to a definite and systematic shape of the results 
obtained and sanctioned by the experience of many centuries. 1 

Such a code has many advocates, and I am among them. 

A code, according to my conception, differs from a mere 
revision, consolidation, or digest of existing statutes ; since it is 
essential to any practicable or desirable scheme of codification, 
whether it is general or confined to a particular branch, that it 
shall derive the elements of its chief value from the existing 
body of case law and statute law ; removing therefrom what is 
obsolete, needlessly technical, inconsistent, or superfluous ; set- 
tling obscure and doubtful points ; expressing well-settled prin- 
ciples of general interest or utility ; filling up with a cautious 
hand the interstices which the irregular development of law 
as a result of the exigencies of litigation has shown to exist ; 
and then arranging the whole in a definite and systematic form. 
Codification in this sense I believe to be both practicable and 
expedient, whenever it can be well and thoroughly done. I also 
believe that the best interests of the community and of the pro- 
fession require that the work, great and difficult, choice and 
tender as it is, should be undertaken, and that it cannot much 
longer be delayed. 

It is possible that the future history of the law may show 
that a more radical remedy than the one above outlined is the 
true one, and the only one that will adequately meet the neces- 
sities of the case ; and such was Mr. Bentham's opinion. He 

1 Sir James Stephen, History of Criminal Law, III, ch. xxxiv. 
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would use the reports as supplying all the needed materials for 
the composition of a complete body of law, supplemented by 
the legislation necessary to fill up the lacuna found to exist ; 
and without reference to old forms, conceptions, or terminology, 
cast all of this into a new mould, and into a new arrangement 
based upon logical principles rather than the usual existing 
divisions and titles in the law. This is the ideal code of the 
future. There are many who believe that this is the sound and 
true solution of the difficulties that confront us, and that the 
next fifty years will witness the consummation of the revolution 
in the condition of the existing law which this view implies. It 
will not do hastily to pronounce this to be chimerical or empiri- 
cal ; and I may on some future occasion express somewhat at 
large my notions, based upon some study and reflection, con- 



cerning it. 



John F. Dillon. 



